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DIGESBT:

1. Prohibited auction technique did not occur

because procurement wos effected 'by delivery
order issued against GSA supply contract and

was not negotiated. In any event, neither pro-

tester's price nor other information wasC revealed
to competitor.

2. Procuring agency is not contractually bound by

5ral1advice to protester that it was low bidder.

Binding contrAct'did not arise because. written

delivery order was riot issued as required by
protester's GSA contract, anoa'ctions by procur-

* iing agency indicate no intezit'to make an award

until reaolutiofn of another pretest on procure-
ment.

3. Where doduments submitted by, protester to procur-

ing officials d1id not indicate that there had

beer. a priceireductibn fi:r an item on Federal.
Supply Scherlule,' it'was reasonable-to evaluate

prices and award contract on basis of most current

price'schedule; available and on thl basis of price

quotations submitted by protester lfter effective

date of reductions in its supply schedule prices.

Motorola, Inc. protests the issuance of a delivery

order; to' RCA by McQuire Air Force Base, New Jersey.,

The delivery order covered maintenance of non-tactical

lntrabase radio equipment anAd it was issued under RCA's

Federal Supply Service Contract. Essentially, Mot'Old
contends that its prices for the work were lower and

Lhe Air Force therefore is obtaining these servi|ces
it a higher price than 's otherwise available.

), Contractor maintenance of non-tacticalradio'equip-
ment is a recurring requirement for which RdA'previously

had been the successful contractor. Mototrla requested
and was prcvided.a copy of . the purchase reqnest reflect-

ing the Government's needs. By letter c4 October 25,

1977, Motorola submitted prices for the covernment's
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requirements utilizing thetprices on its 'SA contract
and using Motorola equipment prices on comparable inon-
Motorola equipment. The Air Force deemed it essential
that the contractor provide a 12-hour maximum emergency
response time. Although fCA's schedule price includes
such response time, Motorola's GSA contract provided
only a 24-hour response time and fu rther stated that
"Premium services for services beyond those hours *
* * specified shall he negotiated with the Contractor
on an open market basis outside the¶\rcope of the con-
tract." Therefore the Air Force requested Motorola to
submit a price for such services. By mailgram of Decem-
ber 7, 1977, Motorola indicated its willingness to.%pro-
vide 12-hour response time at no additional charge to
the Government.

Price evaluation of RCA based on a 24-hour day,
7-day week coverage for base and repeater stations
resulted in the determination that Motorola's price
was low. In early January,'Motorola was orally in-
formid it had offered the lowestsprice and would be
awarded the 'contract. On January 24, 1978, a meeting
was held with Motorola representativet and Air Force
personnal to discuss contractor changeover.

- RCA was notified that the Air Force contemplated
issuing a delivery crdet to ,Motcrola fir maintenance
services for 1978. Or, January 26, RCA filed a protestf
with th'Ž Air Force. Durihg a meeding with RCA repre-
sentatives, it became'apparent that the AMr Force had
erroneously evaluated tCA's prices on the basis of
service lcbvering a 24-hour day, 7-days per week. As
noted above, the Air Force a requirement was for 12-
hou; emergency response tt ime rather than f o: continuous
(24-hou't)'maintenar.'6e service. This discovery had
no effect-,on Motorola's pries since Motorola offer6d
only one price for either response time. However, RCA's
total price for an 8-hour day, 5-day per,-week type ser-
vice, inciuding a 12-hour emergency response time during
those periods, was lower than' its price for continuous
coverage. The Air Force then detdrmined that R'iA's
price was lower than that of Motorola.

Motorolacontends that the Air Force engaged in
prohibited auction techniques. Apparently, Motorola
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believes that its prices or other. informatidn were dis-
closed to RCA, even though the Air Force hid Informed
Motorola that it was the apparent low biddcqr. Fur-
thermore, Motorola argues that the Air Force attempted
to negotiate changes in its GSA contract.

.AAn auction technique usually arises when there has
been an improper disclosure of an offeror's identity
and/or the contents of a competing proposal during an
on-going negotiated procurement. Bunker Rahmo Coroora-
tion, 56 Comp. Gen. 712 (1977): 77-1 CPD 427. For
example, informing an ~oferor that its pr.ce is not
low in relation to another offeror cor1 tit&tes a pro-
hibited auction technique. Defense AcqdLisition Regula-
tibh (DAR) 5-3-805.3(c) (1976 ed.'). Initiallyvwe
point, out that .in this case the Air Force diU not
procure by negotiation'. A' delivery order for services
on the GSA Federal Supply Schedule was issuud to RCA
on the basis that its schedule prices for the work were
lowest. DARK SS 5-105, 5-106 (1976 ed.). In any event,
Motorola's prices w rere not disclosed to RCA; the Air
Force states tfitt there wag 'no communication with RCA
until approxirmiately'.Januarz\ 24. The Air Force states
that it did not negotiate with RCA or Motorola. Rather,
its inquiry regarding emergency 12 iour response time
was necessitated by the terms of Motorola's GSA con-
tract, which as noted above, states g* * * Premium
services * * * shall be negotiated * * * outside
the scope of the contract." Since the Air Force
required a 12-:hour emergency response tinge, the Air
Force made the necessary inquiry with Motorola as
contemplated by its schedule contract.

'"Citing our decision in Robert P. Maier, Inc.,
55':Comp. Gen. 833 (1976), 76-1 CPD 1;7, Motorola
stiies that the Air Force's oral adv~ice to Motorola
that its prices were low and that it would be awarded
the contract constituted a binding commitment by the
Government. We disagree.

As a general rile, the intention of the parties
determines whether a cojitract arises before a contem-
plated writing is executed. ~Robert P. Maier, Inc.,
supra. citing Warrior Cons rticf-or-s, 11c. v. Intorna-
t onal Union of O02eyatinqtq ineers [socal 926, 383
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F. 2d 700, 708 (5th Cir. 1967); Corbin, Contracts S
30 (1963); Williston on Contracts, 3rd ed6 S 28A.
Furtheizmore, in determining whether a binding commit-
ment exists without a writing, we, will focus on whether
the actions of the Government would lead a reasonable
bidder to believe that such actions were intended for
it to act upon without obtaining a written confirna-
tion that 'it was the intended contractor. See Trataros
Painting ajid Construction Corp., 56 Comp. Gen. 271
T1977) , 77 ,1 CPD 37.

Although Motorola was verbally notified in early
January that its prices were lw and a meeting was
held on January 24 with Air Force personnel to discuss
contractor changeovet, Motorola recognized by mailgram
to the Air Force dated Januiryt 30, 1978, that "we
have not yet been awarded an order." On Januat'y 26,
the Air Force posed further qUestions to Motorola te-
garding these services and notified it that a decision
on the Issuance of a written order and a possible
start date was being held in abeyance pending disposi-
tion of RCA's protest. Moreover, in Robert P. Maier,
Inc., sunra, our decision rclied in part on a solicita-
ETbn pFr5psiion which specifically authorized oral
acceptance of an offer. Here Motorola's GSA contract
states that "Any Delivery Order * * * issgied under
this Cbntract shall be issued by the Government in
writing * * *." No delivery 6'der was issued by the
Air Force. Based on these facts we cannot conclvde
that the Air Force-intended Motorola to commence the
desired service prior to receipt of a written delivery
order. On the contrary, the Air Force's request of
JankAry 26 for answers to. its questions, its notice
to Motorola of !RCAs protest and its refusal to issue
a writtenb deliver4 order, indicated that the Air P'rce
contemplated withholding an award until it could, resolve
RCA's' protest and,0 !6ther questions it had. The Janu-
ary 24 fleeting "with Motorcla was preparatory to a
contract award and such actions were discontinued when
RCA submitted its pr'Stest and the Air Force discovered
its error in evaluating RCA's prices. See Trataros
Painting and Con'structionqpjr., supra.

Motorola also contents that the Air Force' iloptop-
erly extended RCA's GSA contract which expired Septem-
ber 30, 1977. However, it appears that RCA continued

I
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to perform pursuant to its new GSA contract, effective
October 1, 1977, to September 30, 1978.

k fitly, Motorola asserts thtt, in fact, its prices
for mai..tenance services are lower Lhan RCA's. More
specifically, Motorola states that the Air Force failed
to take into accrunt a reduction in its schedule price
for its model "MCCOM 30" radio series.

In this connection, the Air Force's requirements
included maintenance for radios designated by Model
Nos. D33CMT and X33CMT. In evaluating Motorola's prices,
the Air "Force used Motorola's price schedule of Novem-
ber 1, 1977, which provided:

"MOCOM 35/30/10 Series 6.00

MOCOM 70 Series 7.00

All Other Mobile Unit
Series 8.50

Industrial Dispatcher
Series 7.90"

As noted above, Motokola had submittli prices, for the
Air Force's requirements. For all of' the items desig-
nated by Model Nos.D33CMT and X33CMTT, Motorola's let-
ter indicated a price of $7.90. Using this information,
the Air'Force evaluated Motorola!s prices Pnd deter-
mined that RCA offered the lowest monthly price for
its maintenance requirements.

In a letter of Deceibber 12, 1977, to the 'Yudge
Advocate at McGuire, Mdtorola &idvised %th'alt "there has
been an amendment to our .ontract maintenance in that
all Motorola models of mt'COM 30/35/70. Mobile 'radios
are at $6.00 each per monEh ratherth't~an the $7.90 each
per month we quoted, seeming to affect 53 radios in
your system. " Motorola asserts that this letter alert-
ed the Air Force to the price reductionfor its "MOCOM
30'' radio stties. However, the Air Force reports.
that this letter was never received by the contracting
officer and the contracting officer was not aware of
the letter at the time of price evaluations. Apiparent-
ly, this price reduction was transinitced to GSA by
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letter of October 10; it was received by GSA on Octo-
ber 21, and approved on October 26. However, as will
be discussed infra, we believe that the Air Force
did not have suffuicient notice of the price reduction,
and, therefore, evaluated both RCA's and Motorola's
prices on the basis of the information before it.

-Where the contracting agency has actual knowledge
prior to the issuance ob a purchase order or before
award of a priceireduction which has been offered by
letter to GSA, the price reduction must be considered
by the agency. B-166819, July 23, 1969; B-148889,
August 8, 1962. Although Motorola states that its
representative informed the contractingt officer of the
price red 'ction, the Air Force unequivocally states
that it was not aware of the price reduction referenced
in Motorola's December 12 letter. There is no other
evidence in the record which shows that procuring
officials were awars of this price reduction.

We believe that the Air Force acted reasonably
in evaluating tMotorola':s prices using the November 1
price schedule and Motorola's October 25 letter. The
October,25 letter priced all of the\itemE in question
at $7.90 which corresponded to the price listed for
,industrial Dispatchers" on Motorola's price schedile.
The December 12 letter, in any event, provided-no-
more information on line item pricing than ws av(ii-
able at the time-of price evaluation, since it did
not reference the October 25 letter and the line items
try be changed. In fact as the-Air Force/reports "thein 
appears to be some confusion since in the 12 December
1977 letter it is stated 1* * * all Motorola mociels
of M1OCOMI30/35/7o Mobile Radios are at $6.00 * '* t'whereas the November 1977 GSA schedule change fists
'MOCOM 70' series at $7.00." (The record shows that
Motorola, erroneously used the 30/35/70 designation
which shoduld have been 30/35/10, a radio series which
is clearly indicated on the NoVa.mbcr schedule.) There-fore, even if the contracting officer had received
the December letter, we cannot s'ay that the documentson hand would have alerted the Air Force to a price
reduction for the items now in dispute. Although
Motorola now states that the description "CMI"' refers
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to its "MOCOM 30" series, the Air Force was not aware
of this fact at the time of price evaluation, and,
therefore, utilized the $7.90 price submitted by Moto-
rola for all of the items. We 4gree with the Air
Force when it states:

'When radios wore not 3pecifically
identified in the Motorola price
list, the best judgment and previous
experience of the contracting officer
and the technical representatives of
the requiring activities were used.
Any failure to properly idenitify radio
names to model numbers for pricing out
the requirement was not due to usipg
out of date pricing * * * but rather
was the result of not being properly
informed by Motorola."

Moreover, Motoro24Qadvises that its October 25
letter contained an erroner:s price for the disputed
items. The $7.90 price quotcd by Mdtorola for these
items isp in fact, the correct price for "Industrial
Dispatchers." However, we were informed that not
only Was the Motorola representative wih'o submitted
this letter unaware of the October price reduction
for "MOCOM 30" radios but that-he also erroneously
pricfed thefie itonms as "Industrial DIspatchers." As
noted above, it, is,-now Motorola's c6onentiin that these
items ate "MOCOMi,--3-'b' radios. Because \the $7.90 price
for all of the disputied items appeared i as tne price
for "Induc"rial Dispatchers" in the November price
schedule, and because the Air Force was not aware
of the1 'Fact that its requirements in this regard cor-
responded to the "'MOCOM 30" series, the Air Force
was unaware of any error in pricing.

Nprmaily, it is threbidderls responsibility
tctsubmit correct prices. Anabblic, Inc., B-190342,
January 26, 1978, 78-1 CPD 69. The Air Force was
not aware that Motorola had made a mistake in sub-
mitting a price for these items and we believe Motorola
should bear the consequences of its error.
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We note that McQuire Air Force Base intends to
formally advertise for its 1979 requirements for non-
tactical raidio maintenance. We believe that this
course of action will avoid the problems and confusion
which' accompanied the award of.the instant delivery
order, and ensure that full and free competition is
achieved.

The protest is denied.

11puty conpt oil General
of the United States




